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Attorney Nancy E. Oliver 
(603) 559-2725 

Nancy.Oliver@jacksonlewis.com 
 

Attorney Elizabeth J. Baker 

(603) 559-2722 
Elizabeth.Baker@jacksonlewis.com 

 

Attorney K. Joshua Scott 
(603) 559-2711 

Joshua.Scott@jacksonlewis.com 

 
 

The information in this Email Update is published 
by the New Hampshire Jackson Lewis office to 
give general and timely information on the 
subjects covered. It is not intended as advice or 
assistance with respect to individual problems. 
This Update is provided with the understanding 
that the publisher, editor or authors are not 
engaged in rendering legal or other professional 
services. Readers should consult competent 
counsel or other professional services of their 
own choosing as to how the matters discussed 
relate to their own affairs or to resolve specific 
problems or questions. This Update may be 
considered attorney advertising in some states. 
Furthermore, prior results do not guarantee a 
similar outcome. © 2014 Jackson Lewis P.C. 

 

 

 

 

 

 
 
 

February 24, 2014 
 

Employee’s Temporary Impairment May 

Constitute a Disability 
 

In late January, the U.S. Court of Appeals for the Fourth Circuit held in 

Summers v. Altarum Institute Corp. that an employee’s "sufficiently severe 

temporary impairment may constitute a disability."  This opinion applied the 

expanded definition of disability contained in the Americans with Disabilities 

Act Amendments Act of 2008 (ADAAA) to include temporary impairments. 

 

While exiting a commuter train on October 17, 2011, the employee fractured 

both legs and tore the quadriceps-patellar tendon in his right leg.  The 

employee had two surgeries and was prohibited from putting any weight on 

his leg for six weeks.  The employee received short-term disability benefits, 

but the employer did not respond to his requests regarding a return to work 

with accommodations.  While the employer did not expressly reject the 

employee's proposed return-to-work plan, it also did not suggest any 

alternative reasonable accommodation or otherwise engage in any interactive 

dialogue with the employee. On December 1, 2011, the employer terminated 

the employee from employment. 

 

The employee filed suit, alleging that his employer discriminated against him 

by terminating his employment because of his disability and by failing to 

accommodate his disability. The trial court dismissed both claims on a motion 

to dismiss, reasoning that a temporary condition lasting one year or less did 

not qualify as a disability.  The Appeals Court reversed the decision. 

 

The court noted that Congress enacted the ADAAA, in part, in response to a 

Supreme Court decision suggesting that a temporary impairment could not 

qualify as a disability.  The court quoted the EEOC's ADAAA regulations 

which provide that "effects of an impairment lasting or expected to last fewer 

than six months can be substantially limiting" for purposes of establishing a 

disability and stated that the holding that the temporary nature of the 

plaintiff’s impairment precluded the finding of a disability is contrary to the 

language and purpose of the ADAAA. 
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In its conclusion, the court ruled that "[u]nder the ADAAA and its implementing regulations, an impairment 

is not categorically excluded from being a disability simply because it is temporary." 
 

The decision of the court emphasizes the need for employers to make an individualized assessment and 

engage in the interactive dialogue with an employee claiming a disability and a need for an accommodation. 
 

For additional information regarding this, or any other labor or employment law matter, please 

contact the attorneys in the Portsmouth, New Hampshire office of Jackson Lewis P.C. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

The Portsmouth Office of Jackson Lewis invites you to join us for a breakfast 

seminar presented by Debra Weiss Ford: 

 

Leaves of Absence: Navigating Increasingly Complex 

Leave Laws When Checking-The-Box Will Not Suffice  
 
An advanced interactive workshop with complex hypothetical situations and practical management 

tools that are designed to address leave under the FMLA, ADAAA, and Workers Compensation, 
including consideration of medical privacy issues. 

 

Who Should Attend?  Jackson Lewis welcomes all corporate decision makers with employee relations 

responsibilities, human resource executives and professionals, in-house counsel, and chief executive officers 

to this informative workplace law breakfast seminar. 

 

Friday, May 9, 2014  |  8:30 –10:30 a.m.  

Portsmouth Harbor Events and Conference Center 
100 Deer Street at 22 Portwalk Place   |   Portsmouth, NH 03801 

 

There is no cost to attend this program, but space is limited so click here to register today! 

 

 

Jackson Lewis P.C., one of the country’s largest and 

fastest-growing workplace law firms, is pleased to announce that 

Debra Weiss Ford, Daniel P. Schwarz, and Martha Van Oot  

are three of 105 attorneys from the firm selected for inclusion in the 

2014 edition of Best Lawyers in America® 

with Debra Weiss Ford being named  

“Lawyer of the Year” in Litigation – Labor and Employment  
 

Best Lawyers is based on a peer-review survey in which almost 50,000 leading 

attorneys cast nearly five million votes on the legal abilities of other lawyers in their 

practice areas. Since first being recognized by this prestigious peer-review 

publication in 1989, the firm’s presence on this list has grown steadily each year. 
 

http://jlmarketing.jacksonlewis.com/reaction/RSGenPage.asp?RSID=bonWPFGAVyqLdmm7nbXRcq97foZCvc1rs9U2Nf5vsPhzJv8aQm2AH9NXHKs-4zoMjZtOc9is-im1dyaFho8G7A
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Center for Occupational and Employee Health (A Department of Exeter Hospital) invites you to attend! 

 

Everything You Always Wanted To Know About A 

Comprehensive Alcohol & Drug Program In Your Workplace 

 
Please join us for this informative program, designed to provide education and training for 

employers who are considering implementing or updating an alcohol and/or drug program for 

their company. 

 

Wednesday, March 19, 2014  |  7:30 a.m. –12:00 p.m. 

Exeter Inn  |  Exeter, NH 
 

TO REGISTER:  Please complete and submit the attached form.  You must include your payment 

information and return by March 7th to reserve your seating. 

 

For more information please contact:  Jen Chiarantona (603) 580-6699 or Email: COEH1@ehr.org 

 

 


