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Substance abuse can have a significant impact in the workplace, particularly on Martha.VanOot@jacksonlewis.com

health and safety issues. Increased accidents in the workplace can be

. . .0 Attorney Daniel P. Schwarz
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industrial fatalities and 47% of industrial injuries. Substance abuse can also Daniel.Schwarz@jacksonlewis.com
lead to increased medical claims, workers’ compensation claims and insurance
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costs, as well as to increased absenteeism and use of sick time due to injuries. (603) 559-2729
There can also be increased damage to property and equipment. Thomas.Closson@jacksonlewis.com
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or these reasons, it is recommended that employers implement substance- (603) 559-2725
abuse policies and conduct drug and alcohol testing. Such policies can help Nancy.Oliver@jacksonlewis.com
to ensure the safety of employeef,, customers, anfj |nV|tee§.. Such policies Attorney Elizabeth J. Baker
can discourage drug-abusing applicants from seeking a position and reduce (603) 559-2722
turnover and associated hiring costs. A drug-free workplace reduces risk of Elizabeth.Baker@jacksonlewis.com
injuries and damage to equment, improves productlwt.y, eff!aency and' Attorney K. Joshua Scott
morale, and can help control insurance costs. The proliferation of medical (603) 559-2711
marijuana laws, including that in New Hampshire, has raised questions Joshua.Scott@iacksonlewis.com

regarding drug-testing programs and policies.
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The New Hampshire Medical Marijuana statute does not contain a per se requirement that an employer
is required to excuse a positive drug-test result based on medical marijuana usage. The law allows an
employer to discipline an employee for using marijuana on the premises and/or for working under the
influence. The law also states that an employer is not required to accommodate the medical use of
marijuana on the property or premises of any place of employment. Therefore, an employer may still
lawfully prohibit employees from using marijuana at work and may discipline employees who violate such
prohibition, despite the fact that the drug use may be sanctioned under state law.

While it is possible that New Hampshire’s anti-discrimination laws could require employers to tolerate
medical marijuana use by employees in the future, neither the courts nor the New Hampshire
Commission for Human Rights have offered guidance on the matter yet.

The New Hampshire Medical Marijuana Law does not address an employer’s rights and obligations
toward medical-marijuana users with regard to drug-testing policies. While such policies have yet to be
tested in New Hampshire courts, courts in other states with legalized medical marijuana use have
consistently found that employers may continue to enforce pre-employment drug-testing policies that
screen for the use of drugs, including marijuana. Such courts have also upheld the employer’s right to
terminate a current employee who tests positive for use of medical marijuana, whether or not the
employee was working while under the influence. Although the New Hampshire Medical Marijuana Law,
like other medical marijuana laws, prevents criminal or civil prosecution under state law, it does not
prevent employers from disciplining or taking other action against an employee using marijuana for
medical purposes.

In addition, the New Hampshire Supreme Court has not addressed the issue of whether employers can
deny employment to applicants and employees who use medical marijuana. Other courts that have
considered the issue have found that these laws do not require an employer to modify their employment
practices, drug-free-workplace policies, drug-testing policies, or accommodation policies. These courts
have found that because federal law preempts state medical marijuana laws, medical-marijuana users
authorized under state law are not protected from employer drug-testing policies. Further, the courts
have held that medical marijuana laws do not create a public policy protecting medical-marijuana users.
A New Hampshire court could conceivably decide that a termination for such authorized use outside of
the workplace and not on work time, nor causing impairment at work, amounts to a wrongful
termination based on a violation of a public policy. While there are strong arguments and persuasive
authority upon which employers can rely in disputing the viability of such a claim, nothing is certain.

This continues to be an evolving area of the law, and it is uncertain if greater or lesser protections will
be afforded employees through case law or regulations. At this time, no identification cards have been
issued, a prerequisite to legal protections under the statute. Therefore, employees at this time do not
have legal protection under the statute, and employers can continue to administer their drug policies in
the same manner. Employers should, however, continue to monitor these issues and be prepared to
revise their drug policies as required as the law evolves.

For additional information regarding this, or any other labor or employment law matter, please
contact the attorneys in the Portsmouth, New Hampshire office of Jackson Lewis P.C.
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ON MARCH 19™, Office Managing Shareholder Debra Weiss Ford will .
be presenting at Exeter Hospital

Everything You Always Wanted To Know About A
Comprehensive Alcohol & Drug Program In Your
Workplace

A discussion on what to consider, include and not include in your policies related to substance
abuse and Fitness-for-Duty.

Seating is limited! Click here to register today!

The Portsmouth Office of Jackson Lewis invites you to join us for a breakfast
seminar presented by Debra Weiss Ford:

Leaves of Absence: Navigating Increasingly Complex
Leave Laws When Checking-The-Box Will Not Suffice

An advanced interactive workshop with complex hypothetical situations and practical management
tools that are designed to address leave under the FMLA, ADAAA, and Workers Compensation,
including consideration of medical privacy issues.

Who Should Attend? Jackson Lewis welcomes all corporate decision makers with employee relations

responsibilities, human resource executives and professionals, in-house counsel, and chief executive officers
to this informative workplace law breakfast seminar.

Friday, May 9, 2014 | 8:30 —10:30 a.m.

Portsmouth Harbor Events and Conference Center
100 Deer Street at 22 Portwalk Place | Portsmouth, NH 03801

There is no cost to attend this program, but space is limited so click here to register today!
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