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For specific information or answers to

Sending FMLA Notices to Employees by questions, please contact any of the
. . attorneys in the Portsmouth, NH office:
U.S. Mail May No Longer Be Sufficient

Attorney Debra Weiss Ford
o ] . (603) 559-2727
The Third Circuit Court of Appeals, which governs New Jersey, Pennsylvania, b s e | e e e e
Delaware and the U.S. Virgin Islands, has held that an employer’s evidence
Attorney Martha Van Oot

that it mailed a notice of rights under the federal Family and Medical Leave (603) 559-2735

Act (“FMLA”) to an employee on medical leave did not prove that it provided Martha.VanOot@jacksonlewis.com
the required notice to the employee, as the employee denied receipt of the
letter and the employer had no evidence the employee actually received the
notice. This decision strongly suggests employers should send FMLA notice
by certified mail, return receipt requested, hand delivery or other means
which document actual receipt of the FMLA notice by the employee. Simply Attorney Thomas M. Closson

mailing FMLA notices (without proof of receipt) may no longer be enough to (603) 559-2729
. . Thomas.Closson@jacksonlewis.com
prove compliance with the FMLA.
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Attorney Nancy E. Oliver

In Lupyan v. Corinthian Colleges, Inc., the Third Circuit reversed the trial (603) 559-2725

court’s dismissal of an employee’s claims against her former employer arising 0, i TR T i T

out of her termination following FMLA leave. Attorney Elizabeth J. Baker
_ , o - (603) 559-2722

Lisa Lupyan worked as an instructor at Corinthian Colleges, Inc. (“CCI”). Elizabeth.Baker@jacksonlewis.com

During the relevant time period, she was dealing with some personal issues
and she was battling depression. Her boss encouraged her to take some
personal leave. Ms. Lupyan agreed, and she completed a leave of absence
request form seeking “personal leave.” A short time later, Ms. Lupyan

Attorney K. Joshua Scott
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provided complete FMLA medical certification to the College supporting her The information in this Email Update is published
d f I A | h C Il | dh f by the New Hampshire Jackson Lewis office to
need ftor leave. As a result, the College properly converte er request for give general and timely information on the

“personal leave” into one for FMLA leave, and it sent by U.S. mail the subjects covered. Itis not intended as advice or

. . . . assistance with respect to individual problems.
appropriate FMLA notices designating her absence as such. This Update is provided with the understanding

that the publisher, editor or authors are not

Ms. Lupyan required leave from December through mid-March, which was 14 engaged in rendering legal o other professional
. . services. Readers should consult competent
weeks later. Several weeks thereafter, Ms. Lupyan provided documentation counsel or other professional services of their
from her physician fully releasing her to return to work. By this point, own choosing as to how the matters discussed
however, the College told her she no longer had a job because she didn’t relate to their own affairs or to resolve specific
. problems or questions. This Update may be
return to work after her 12 weeks of FMLA leave explred. considered attorney advertising in some states.

Furthermore, prior results do not guarantee a
X ) . X . similar outcome. © 2014 Jackson Lewis P.C.
Ms. Lupyan claimed that she never received the notices designating her leave

as FMLA qualifying and that this was the first time she learned that her
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absence was being classified as FMLA leave. Ms. Lupyan sued the College, alleging that it violated the FMLA
when it failed to give her notice that her absence was covered by the FMLA. The issue of whether Ms.
Lupyan received the FMLA notices was central to her lawsuit. According to the Court, if the College could
show that Ms. Lupyan actually received its FMLA correspondence, her FMLA claims would fail.

The court then analyzed the strength of different forms of notice. Certified mail, for example, offers a “strong
presumption” of receipt by the addressee. Regular mail, however, assures only a “weaker presumption.” The
court determined that this “weaker” presumption is nullified whenever the addressee denies receipt of the mailing.
Accordingly, Ms. Lupyan’s denial of receipt of the FMLA notice allowed her to submit her FMLA claims to a jury.

In its reasoning, the court explained what kind of delivery should be required in today’s world:

In this age of computerized communications and handheld devices, it is certainly not expecting too
much to require businesses that wish to avoid a material dispute about the receipt of a letter to use
some form of mailing that includes verifiable receipt when mailing something as important as a legally
mandated notice. The negligible cost and inconvenience of doing so is dwarfed by the practical
consequences and potential unfairness of simply relying on business practices in the sender’s mailroom.

Based upon this decision, even employers not located in the Third Circuit should consider sending all FMLA
notices by certified mail, overnight mail or email, since these are relatively capable of verifiable receipt. Hand
delivery is also sufficient, too, so long as a signature that the employee received the letter is obtained.

Your Jackson Lewis attorney can answer questions regarding this and other employment law issues.
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Jackson Lewis P.C., one of the country’s largest and fastest-growing
workplace law firms, is pleased to announce that
Debra Weiss Ford, Thomas M. Closson, Daniel P. Schwarz and Martha Van Oot
are four of the | 19 attorneys from the firm selected for inclusion in the

2015 edition of Best Lawyers in America®

Best Lawyers is based on a peer-review survey in which almost 50,000 leading attorneys cast nearly five million
votes on the legal abilities of other lawyers in their practice areas. Since first being recognized by this prestigious
peer-review publication in 1989, the firm’s presence on this list has grown steadily each year.
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Additionally, Managing Shareholder Debra Weiss Ford was named among the
Toprp 50 WOMEN AND ToP 100 ATTORNEYS IN NEW ENGLAND
by 2014 New England Super Lawyers

And

Jackson Lewis was named a Top Law Firm for Employment Law in
New Hampshire by Super Lawyers Business Edition
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